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An attorney is not liable for a mistaken opinion on a point of law that has not been settled by a court of last resort and 
on which reasonable doubt may well be entertained by informed lawyers. 


An attorney is not, as a matter of law, liable for a mistaken opinion on a point of law that has not been settled by the highest 


court of jurisdiction and on which reasonable attorneys may differ.! An attorney cannot be held liable for every mistake made 
in his or her practice, especially for an error as to a question of law on which reasonable doubt may be entertained by well- 


informed lawyers.” An attorney is not liable for an error in judgment on points of new occurrences or doubtful construction? or 
for a mistaken opinion on a point of law that has not been settled by a court of last resort and on which reasonable doubt may 
well be entertained by informed lawyers.“ When the meaning of a statute is unsettled, an attorney, for purposes of a malpractice 


claim, is left adrift and hence utterly free to select what will appear to be the best strategy choices under the circumstances.” 


When the law is clouded because it stands unconcretized by precedential pronouncements, an attorney who acts in good faith 
and in an honest belief that his or her advice and acts are well founded will not be held responsible for failing to anticipate how 


the law's ambiguity will ultimately be resolved. 


However, where the law is doubtful or uncertain, an attorney is obliged to undertake reasonable research in an effort to ascertain 
relevant legal principles and to make an informed decision as to a course of conduct based upon an intelligent assessment of 


the problem.’ 
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Ark.—Evans v. Hamby, 2011 Ark. 69, 378 S.W.3d 723 (2011). 

Haw.—Blair v. Ing, 95 Haw. 247, 21 P.3d 452 (2001). 

Kan.—Bergstrom v. Noah, 266 Kan. 847, 974 P.2d 531 (1999). 

Kan.—Bergstrom v. Noah, 266 Kan. 847, 974 P.2d 531 (1999). 

Neb.—Baker v. Fabian, Thielen & Thielen, 254 Neb. 697, 578 N.W.2d 446 (1998). 

Judgmental immunity 

(1) The doctrine of "judgmental immunity" applies in legal malpractice claims in instances where the 
attorney makes good-faith tactical decisions or decisions made on a fairly debatable point of law. 
Fla.—Hanson v. Fowler, White, Burnett, P.A., 117 So. 3d 1127 (Fla. 3d DCA 2012). 

(2) The "judgmental immunity doctrine" protects attorneys from liability when their opinions are based on 
speculation into an unsettled area of the law. 

Vt.—Roberts v. Chimileski, 175 Vt. 480, 2003 VT 10, 820 A.2d 995 (2003). 

Okla.—Manley v. Brown, 1999 OK 79, 989 P.2d 448 (Okla. 1999). 

Okla.—Manley v. Brown, 1999 OK 79, 989 P.2d 448 (Okla. 1999). 

Immune from suit 

An attorney's judgment or recommendation on an unsettled point of law is immune from suit, and the attorney 
has no duty to accurately predict the future course of unsettled law. 

Neb.—Wood v. McGrath, North, Mullin & Kratz, P.C., 256 Neb. 109, 589 N.W.2d 103 (1999). 
Cal.—Hopkins & Carley v. Gens, 200 Cal. App. 4th 1401, 135 Cal. Rptr. 3d 1 (6th Dist. 2011). 
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